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John Hyde

aetion 22 of the Australian Constitution states: ..otrade,

sommerce, and intercourse among the States, whethsr by means
of dinternal carriage or ocear naovigation, shall be absolutely

free. To a Tegal Tayman, Tike me, that seems plain, but no
section has caused more disputes or, | suspect, made fame and
Ffortung for more silks.

Recently the High Court, +in Cole v. Whitfield-—~"The
Crayfish Casg"-~~-ruled that the Jaw of a State--~—to wit,
Tasmania-—~was constitutionally valid 1f ¢ did not place @
penglty or restriction on out-of-state production that Tt did
not also place on domestic production. The effect of this
ru i that a State can prevent Interstate trade, so lTong

astriction iz not selectively dirscted against

interstate trade.

At dssus in Cole v. Whitfield was Premier Robin Grey's
A

right to prevent the sale +in Tasmania of crays which ware
Tegally trapped in South australis, but which would have been

too small if trapped in Tasmania. No doubt each State’s Taw

sppropriately preserves sach State’s stock of fish, but even
1F not, a States ghtear, such as Mr Grey, s unlikely %o
claim the right to protect South Australisn fish. The effzet
of Mr Grey's action s to benefit Tasmanian Fishermen at the
axpanse of South Australiam fishermen and Tasmanian consumers.
Tt seems to me that that was also his intention---but I am not

g lawyer.

The High Court seems to be saying that the State law is
constitutional iFf, and only iF, it 4trects domestic and out-of-
state production ddentically. What then 98 the constitutional
validity of a Taw which penalizses Tocal production to bensfis
out-of-state production? "Not an dssue’, vou say, "Ho
Government would be so stupid’. Wouldn't they?

The WA Meat Marketing Corporastion has the power to
"acoguire” Western Austraslian Tambs destined for slaughter
although not adu?t sheep. {("Acguire" +inm this context iz &
auphemism for "appropriate" or "commahde@ﬁ ; it doss not mean
"purchass by voluntary exchange” .} It uses Tts power to aguire
to extract what s effectively a tax of at Teast $8 on each
domestically produced Tamb.



The W4 private-sector whoelesalers supoly 485,000
carcases, the Meat Corporation ftself supplies 140,000 lambs
directly toe the WA market and South Australis and Victorian
sbattoirs supply 144,000, The Corporation "taxes" the private-
sector wholegsalers a minimum of %8 per “amb. Since the freight
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from South fustralia s only $4 psr head, the private-sec
abattoirs have d5FFiculty competing wwth Eastern States

roducers. They are, therefore, tempted to loso count of their
zlaughterings or add o few months to Tambs' ages.

Mr Boultbes, President of ¢
Agsociation-~-the non-gocialis
ﬁwgahﬁgatﬁonﬂ in Western Austr
prected to pay the producer & p
1 49t to the corporation then buy it back,
ifferential of up to $8 te $10 per Tamb.
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The uneconomic and unjust JTegal edifice is kept in place
with a Draconian penalty---3$100 for szach unauthorised

slaughtering. Perth Magistrate. Keith Chapman, when imposing a
mandatory fine of $189,800 on an Esperance abattoir said he

found Tt hard to accept that he was obliged to pass & much
,w'
H’””%&. penalty for slaughtering Tamb than for taking human

Another abattoir has now been charged with T1lega’l
slaughtering. The Corporation has made the political mistake
of bocking itz opponents Tnto & cornsr. About 100 fesrmers and
most of the country abattoirs are about to ask the High Court
to rule whether trade g "absolutely fraee" when a State

Lagislature favours out-of-state producers. I doubt the
founding fathers contemplated such & thing when they drafted

We should not, however, marvel only at the Tegal mind
which Tnterprets "sbsolutely free' to mean "absolutely
stopped”. The political mind that legislates so as to
prejudice both Tocal consumers and producers s also gquite
marvellous. I Tsave the legal mind for others to explain, but
I think I understand the political mind. It works Tike this:

Politicians are self-serving oreatures who pursue self-
.m»c"msf most of the time. gbOﬁOﬁWpt . who also use
edphemisms, call these politicians "wtildity maximisers".
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Producer politicians’ inte
control of a product
authorities give them
is more, a producer po
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ParTiamentary polit also, are captursd by
bursaucrats who have no - In fFree markets and, further,
they raesponded to the hot air geﬁ%ratad by the producer

cians and statutory authorities. Politisiuns are
ested in votes-—-whereas only s

politd

intear tatesmen are interested in
truth. The average farmer or consumer s not aware that he s
peing duped and the politician has no interest in telling him
UntdT the Meat Marketing Corporation was forcod to use Sts
draconian powers, the incentives to opposa the one-sided
information flow were insufficient. That may now have change



